IN THE CHANCERY COURT OF DAVIDSON COUNTY, TENNESSEE
FOR THE TWENTIETH JUDICIAL DISTRICT AT NASHVILLE

STATE OF TENNESSEE,
Petitioner,

V. No.

N N N N N N N

AMERICAN SHELL CORPORATION,
D/B/A FACTORY JEWELERS, and )
UNITED STATES PEARL COMPANY,
INC., both Tennessee corporations,

N N N N

Respondents.

ASSURANCE OF VOLUNTARY COMPLIANCE

THIS ASSURANCE OF VOLUNTARY COMPLIANCE (*Assurance’) isgiven by
AMERICAN SHELL CORPORATION D/B/A FACTORY JEWELERS and UNITED STATES
PEARL COMPANY, INC., both Tennessee corporations located in Nashville, Tennessee
(“Respondents’ or “Factory Jewders’), to PAUL G. SUMMERS, Attorney General and Reporter for
the State of Tennessee (“ Attorney Generd”) on behalf of DAVID A. MCCOLLUM, the Director of
the Tennessee Divison of Consumer Affairs of the Department of Commerce and Insurance
(“Dividon”).

WITNESSETH:

Some of the facts and circumstances surrounding the execution of this Assurance are asfollows.

A. The Divison and the Attorney Genera conducted an investigation of specific business
practices of Respondents. These practices include conducting going out of business sales at
Respondents Hermitage, Tennessee store location for more than ninety (90) days in violation of
Tennessee law. Additionally, Respondents are holding monies due 10 consumers for items placed on
layaway, whom Respondents were unable to locate. Respondents’ business practices are more fully
described in the State' s Petition. Asaresult of the investigation, the Divison and the Attorney Generd

determined that certain acts and practices of Respondents violated the Tennessee Consumer Protection



Act of 1977, Tenn. Code Ann. 88 47-18-101, et seq. (the“Act”).

B. Respondents neither admit nor deny any wrongdoing. Further, pursuant to Tenn. Code
Ann. 8§ 47-18-107(c), acceptance of this Assurance by Respondents shall not be considered an
admission of aprior violation of the Act.

C. Therefore, pursuant to Tenn. Code Ann. 8 47-18-107, Respondents desire to give this
Assurance, and the Attorney Generd desires to accept it, in order to avoid the expense of litigation.

NOW, THEREFORE, acting pursuant to Tenn. Code Ann. § 47-18-107, Respondents gives,
and the Attorney Generd accepts, the following assurances:

1. DEFINITIONS

Asused in this Assurance and accompanying Agreed Order, the following words or terms shall
have the following meanings.

1.1  “Asaurance of Voluntary Compliance’ or “Assurance’ shdl refer to this document
entitled Assurance of Voluntary Compliance in the matter of State of Tennessee v.
American Shell Corporation, d/b/a Factory Jewelers, and United Sates Pear|
Company, Inc., both Tennessee cor porations.

1.2 “Consumer” means any person, anaturad person, individua, governmenta agency or
other entities, partnership, corporation, trust, estate, incorporated or unincorporated
association, and any other legd or commercid entity however organized.

1.3  “Divison” or “Divison of Consumer Affairs’ shdl refer to the Tennessee Divison of
Consumer Affairs of the Department of Commerce and Insurance.

1.4  “Respondents’ shdl refer to American Shell Corporation, United States Pearl
Company, Inc., Factory Jewders, Gem and Minerd Museum, and/or any and al
officers, employees, agents and representatives of American Shell Corporation and
United States Pearl Company, Inc.

15 “Peitioner”, “ Sate of Tennessee’, or “Attorney General” shdl refer to the Tennessee
Attorney Generd & Reporter and the Office of the Tennessee Attorney General.

1.6 “Tennessee Consumer Protection Act” or “Consumer Act” shall refer to the Tennessee
Consumer Protection Act of 1977 and rdlated statutes found at Tenn. Code Ann. 88
47-18-101, et seq.

2. JURISDICTION

2.1  Jurigdiction of this Court over the subject matter herein and over the person of the

Respondents for the purposes of entering into and enforcing this Assurance and Agreed Order is
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admitted. Jurisdiction is retained by this Court for the purpose of enabling the State to apply such
further orders and directions as may be necessary or appropriate for the construction, modification or
execution of this Assurance and Agreed Order, including enforcement of compliance therewith and
assessment of pendties for violation(s) thereof. Respondents agree to pay al court costs and attorneys
fees and any costs associated with any successful petitions to enforce any provision of this Assurance
and Agreed Order against Respondents.

3. VENUE

3.1  Pursuant to Tenn. Code Ann. 8§ 47-18-107, venue as to al matters between the parties
relating hereto or arising out of this Assurance is solely in the Chancery Court of Davidson County,
Tennessee.

4. PERMANENT INJUNCTION

Accordingly, it is hereby agreed that upon approva of the Court, Respondents shdl be
permanently and forever enjoined and bound from directly or indirectly engaging in the practices st
forth herein:

4.1  Respondents shdl be prohibited from directly or indirectly engaging in any mideading,
unfair or deceptive acts or practices in the conduct of its busness. Respondents shdl fully comply with
al provisions of the Tennessee Consumer Protection Act of 1977, Tenn. Code Ann. 88 47-18-101, et
seq., including but not limited to 88 47-18-104(a) and (b)(27), which prohibit unfair and deceptive acts
and practices.

4.2  Respondents shdl be prohibited from directly or indirectly advertisng thet they are
“going out of business’ or term or phrase of smilar import, more than ninety (90) days before they
cease to operate unless they comply with Tenn. Code Ann 88 6-55-401 - 6-55-413 where a
municipality has adopted the regulations of liquidation sales pursuant to Tenn. Code Ann. § 6-55-413.

4.3  Respondents shdl be prohibited from directly or indirectly failing to fully comply with
gpplicable municipa regulations regarding liquidation sales pursuant to Tenn. Code Ann. 88 6-55-401 -
6-55-413.

4.4  Respondents shdl be prohibited from directly or indirectly advertising any sde by fasdy
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representing that a person is going out of businessin violation of Tenn. Code Ann. § 47-18-104(b)(17).
45  Respondents shdl be prohibited from directly or indirectly, making false or mideading
gtatements of fact concerning the reason for, existence of, or amounts of any price reductionsin violation
of Tenn. Code Ann. 8§ 47-18-104(b)(11).
4.6  Respondents shdl be required to immediately cease any going out of business sde being
conducted at 405 Old Hickory Blvd. in Hermitage, Tennessee.

5. RESTITUTION

5.1  Upon request, Respondent shal be required to provide afull refund to any consumer
that purchased a gift certificate or received a gift certificate from the Respondent and was not able to
useit. Further, if Respondent discovers any consumers from its own records that are due refunds for
gift certificates or other items, Respondent shdl affirmatively make full refunds to those consumersin
accordance with this section within five (5) days of discovery.

5.2 Withinten (10) days of entry of this Assurance, Respondent shall be required to
provide afull refund to any consumer that paid on alayaway that the consumer did not receive.
Respondent has informed the state that ten consumers are due a cumulaive total of $736.00 under this
section. Further, if Respondent discovers any additional consumers from its own records or consumers
come forward that are due refunds for layaways, Respondent shall affirmatively make full refundsto
those consumersin accordance with this section within five (5) days of discovery or arequest.

5.3  Within three (3) months of entry of this Assurance, Respondent shall provide an
aphabeticd ligt to the Attorney Generd of each consumer’s name, address and the amount of refund of
each refund any consumer receives refund under this section and atotd of dl refunds paid under this
section. Said list shal be updated as necessary every three (3) months.

54  Upon entry of this Assurance, Respondent shdl aso provide the Director of the
Divison of Consumer Affairs with a name and address to forward requests for refunds under this
section.

55  Respondent shdl respond to al requests for refunds within five (5) days of areceipt of a

request for arefund. The refund shdl include the tota amount paid toward the layaway plus al taxes.
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Consumer refunds shdl be made by check drawn on an account with a sufficient cash balance to fund
al refunds and shall not consist of credits, discounts or other partid reimbursement of the purchase
price. The refunds required by this section must be mailed via certified firgt class postage paid mall
through the United States Postdl Service. All envelopes must be clearly marked “POSTMASTER:
ADDRESS CORRECTION REQUESTED”. In the event any envelope is returned with a corrected
or forwarding address, Respondent shall again re-mail the refund to the consumer via certified mail
through the United States Postal Service at the correct address.

5.6  Intheevent Respondent is unable to locate consumers entitled to a refund, those funds
due such consumers shall be placed in the State of Tennessee' s unclaimed property account be treated
as unclaimed property in the possession of the State of Tennessee pursuant to the Uniform Disposition
of Unclaimed Property Act, Tenn. Code Ann. § 66-29-101, et seq. These funds may be ddlivered to
the Treasurer prior to the statutory due date.  The Respondent shal provide areport to the Attorney
Generd and Reporter within six (6) months of the entry of the Order which details the amounts
delivered to the Treasurer for trestment as unclaimed property under the State statute. The Respondent
shdl continue to provide thisinformation every six (6) months asis necessary. The Respondent shall
provide dl information necessary to the State of Tennessee Treasurer’ s office to appropriately handle
such funds as unclaimed property as set forth by statute and regulation.

5.7  Respondent is respongble for al costs associated with the refund process set forth in
section 5, including, but not limited to, al costs associated with the mailing, postage and other costs
asociated with the issuance of refund checks.

5.8 Within four (4) months of entry of this Assurance, Respondent shal aso provide a
report to the State that verifies and certifies that €igible consumers who requested refunds and who
have requested a refund have, in fact, received afull refund.

5.9  Withinten (10) days of receipt of arequest from the Divison of Consumer Affairsfor
evidence that a specific consumer or consumers have received a refund, Respondent shal provide any
documents, books and/or records necessary to establish to the satisfaction of the Director of the

Divison of Consumer Affairs that the refund process complied with this Assurance and Agreed Order.
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These documents may include, but shall not be limited to, copies of the front and back of canceled
checks and/or mailing records dong with certified mail receipts indicating that the identified consumer or
consumers received arefund. The documents, books or records shal be physicaly turned over and

provided to the Divison of Consumer Affair’s offices no later than ten (10) days from receipt of such

request. This paragrgph shdl in no way limit the Attorney Generd’s or the Divison of Consumer
Affairs right to obtain documents, records and/or testimony through any other sate or federd law,
regulation or rule.

6. PAYMENT OF ATTORNEYS FEESAND COSTSTO THE STATE

6.1  Respondentsshal pay the sum of Two Thousand Five Hundred Dallars ($2,500.00) to
the State of Tennessee for attorneys fees and costs of investigation, prosecution and monitoring for
compliance of this matter, which may be used for consumer protection purposes at the sole discretion of
the Attorney Generd. Said payment shdl be made by providing the Attorney Generd or his designated
representative a cashier’s or certified check made payable to the “ State of Tennessee-Attorney
Generd” on the day of execution of this Assurance.

7. CIVIL PENALTIES

7.1  Respondents shdl pay the sum of Six Thousand Five Hundred Dollars ($6,500.00) to
the State of Tennessee asa civil pendty pursuant to Tenn. Code Ann. § 47-18-108(b)(3). Said
payment shal be made by providing the Attorney Generd or his designated representative a cashier’ s or
certified check made payable to the “ State of Tennessee-Civil Pendty” on the day of execution of this
Assurance.

8. MONITORING AND COMPLIANCE

8.1  Upon request, Respondents agree to provide books, records and documents to the
State & any time, and further, to informaly or formally under oath, provide testimony and other
information to the State relating to compliance with this Assurance. Respondents shdl make any
requested information available within two (2) weeks of the reques, a the Office of the Attorney
Generd or a any other location within the State of Tennessee or within atime frame that is mutualy

agreegble in writing to the Respondents and the Attorney Generd. This section shdl in no way limit the
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State' s right to obtain documents, information, or testimony pursuant to any federd or date law,
reguletion, or rule,

8.2  The State of Tennessee has the right to test shop Respondents for the purpose of
confirming compliance with this Assurance and state law. The test shoppers are not required to disclose
that they are representatives of the State of Tennessee when making contact with Respondents.

Further, the State of Tennessee may record any or al aspects of its vist(s) to Respondentsin audio or
video form without notice to Respondents.

8.3  TheRespondents shal be required to notify the State thirty (30) days prior to opening
any doresin the State of Tennessee. Said notice shdl be in writing and include the address of the
proposed store location and the proposed name of the store.  Further, Respondents shall be required to
notify the State of Tennessee within three (3) days of the announcement or advertisement of any going
out of business sdesin the State of Tennessee. Said notice shdl be in writing and include the address of
the store |ocation, the date the going out of business sdle commenced and the date the going out of
business sdle will cease.

9. PRIVATE RIGHT OF ACTION

9.1  Pursuant to Tenn. Code Ann. 8 47-18-109 and 47-18-108(€), nothing in this
Assurance shdl be congtrued to affect any private right of action that a consumer or any other person
may hold against Respondents.

10. PENALTY FOR FAILURE TO COMPLY

10.1 Respondents understand that upon execution and filing of this Assurance, any
subsequent failure to comply with the terms hereof is prima facie evidence of aviolation of the
Tennessee Consumer Protection Act.

10.2 Respondents understand that any knowing violation of the terms of this Assurance shdll
be punishable by civil pendties of not more than One Thousand Dollars ($1,000.00) for each violation,
in addition to any other appropriate pendties and sanctions, including but not limited to contempt
sanctions and the imposition of attorneys fees and civil pendties. Respondents agreeto pay al court

costs and attorneys fees associated with any petitions to enforce this Assurance and Order against the
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Respondents.

11. REPRESENTATIONSAND WARRANTIES

11.1 Respondents represent and warrant that the execution and ddlivery of this Assuranceis
its free and voluntary act, that this Assurance is the result of good faith negotiations. The parties warrant
that they will implement the terms of this Assurance in good faith. Further, no offer, agreements, or
inducements of any nature whatsoever have been made to it by the State of Tennesseg, its attorney or
any employee of the Attorney Generd’ s Office or the Division of Consumer Affairsto procure this
Assurance.

11.2 Respondents represent that signatories to this Assurance have authority to act for and
bind the Respondents.

11.3 Respondents will not participate, directly or indirectly, in any activity to form a separate
entity or corporation for the purpose of engaging in acts prohibited in this Assurance or for any other
purpose which would otherwise circumvent any part of this Assurance or the spirit or purposes of this
Assurance.

11.4 Nether Respondents nor anyone acting on their behalf shal state or imply or causeto
be stated or implied that the Attorney Generd, the Division of Consumer Affairs, the Department of
Commerce and Insurance, or any other governmenta unit of the State of Tennessee approved,
sanctioned, or authorized any practice, act, or conduct of the Respondents.

11.5 Acceptance of this Assurance by the State shall not be deemed approva by the State of
any of Respondents advertising or other business practices.

11.6  Within thirty (30) days of the entry of this Assurance, Respondents shdl submit a copy
of this Assurance to each of its officers, directors, employees and any third parties who act directly or
indirectly on behdf of the Respondents as an agent or independent contractor who isinvolved in
conducting businessin the State of Tennessee. Within forty-five (45) days of entry of this Assurance,
Respondents shd| provide the State with an affidavit verifying and certifying that al required persons
have been supplied with a copy of this Assurance.

11.7 Respondents warrant and represent that they are the proper parties to this Assurance
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and Order. Respondents further acknowledge that the State expresdy redlies upon this representation
and warranty, and that if it isfase, mideading, deceptive, unfair or inaccurate, the State has the right to
move to vacate or set aside this Assurance and Agreed Order, and request that Respondents be held in
contempt, if the State so elects.

11.8  Ameican Shel Corporation (d/b/a Factory Jeweers) and United States Pearl
Company, Inc. represent that they are the true lega names of the entities entering into this Assurance of
Voluntary Compliance and Agreed Order. Respondents understand that the State expresdy relies upon
this representation and if this representation is false, unfair, deceptive, inaccurate or mideading, the State
shall have the right to move to vacate or set aside this Assurance and Agreed Order, and request that
Respondents be held in contempt, if the State so dects.

11.9 This Assurance and Agreed Order may only be enforced by the parties hereto.

11.10 Thetitles and headersto each section of this Assurance are for convenience purposes
only and are not intended by the parties to lend meaning to the actud provisons of the Assurance.

11.11 Thisdocument shdl not be construed against the “ drafter” because both parties
participated in the drafting of this document.

11.12 This Assurance and Agreed Order congtitutes the complete agreemert of the parties
with regard to the resolution of the matters set forth in the Stat€' s Petition. This Assurance islimited to
resolving only matters set forth in the State’' s Petition.

11.13 Nothing in this Assurance shdl be congtrued to limit the authority of the Attorney
Generd to protect the interests of the State or the people of the State of Tennessee. In addition, this
Assurance shdl not bar the State, a Digtrict Attorney Generd, the City of Nashville or other
governmenta entity or municipdity from enforcing laws, regulations or rules againgt Respondents.

11.14 This Assurance shdl be binding and effective againgt Respondents upon Respondents
execution of the Assurance. In the event the court does not approve this Assurance, this Judgment shall
be of no force and effect againgt the State of Tennessee.

11.15 Respondents had the benefit of legd counsd in this métter.

11.16 Nothing in this Assurance congtitutes an agreement by the State of Tennessee
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concerning the characterization of the amounts paid hereunder for purposes of any proceeding under the
Internal Revenue Code or any dtate tax laws.

11.17 Respondents warrant and represent that they did not advertise agoing out of business
sde at the Hermitage, Tennessee store location prior to October 29, 1999. Respondents further
acknowledge that the State expresdy rdlies upon this representation and warranty, and that if it isfalse,
mideading, deceptive, unfair or inaccurate, the State has the right to move to vacate or st asde this
Assurance and Agreed Order, and request that Respondents be held in contempt, if the State so eects.

11.18 Respondents warrant and represent that they did not receive, purchase or add any new
retail inventory for Factory Jewelersto be sold at the Hermitage, Tennessee location after October 29,
1999, unless Respondents had aready ordered the merchandise significantly prior to that date or it was
for the Camden, Tennessee store location. New inventory was added by United States Pearl Company
and the lessor, James Peach. Also, specid orders were continued, if requested by a consumer.
Respondents further acknowledge that the State expresdy relies upon this representation and warranty,
and that if it isfase, mideading, deceptive, unfair or inaccurate, the State has the right to move to vacate
or set aside this Assurance and Agreed Order, and request that Respondents be held in contempt, if the
State so elects.

11.19 Respondents represent and warrant that they did not fail to permit consumers who
purchased jewdry prior to the going out of business sale to take advantage of the refund policy existing
at the time of the consumer’s purchase. Respondents further acknowledge that the State expresdy
relies upon this representation and warranty, and that if it is false, mideading, deceptive, unfair or
inaccurate, the State has the right to move to vacate or set aside this Assurance and Agreed Order, and
request that Respondents be held in contempt, if the State so elects.

12. COMPLIANCE WITH ALL LAWS REGULATIONSAND RULES

12.1  Nothing in this Assurance and Order shdl be construed as relieving Respondents of the
obligation to comply with al state or federa laws, regulations or rules.

13. FILING OF ASSURANCE

13.1  Upon the execution of this Assurance, the Attorney Generd shdl prepare and filein the
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Chancery Court for Davidson County a Petition, Agreed Order and this Assurance for the Court’s
goprova. Respondents hereby waive any and dl rights which they may have to be heard in connection
with judicid proceedings upon the Petition. Respondents agree to pay al costs of filing such Petition,
Assurance and Agreed Order. Simultaneoudy with the execution of this Assurance, Respondents shall
execute an Agreed Order. This Assurance is made a part of and is incorporated into the Agreed
Order. The Respondents agree that they consent to the entry of this Assurance and Agreed Order
without further notice. The State agrees to provide the Respondents with a copy of the approved
Agreed Order provided that the Respondents pay any costs associated with obtaining a copy of said
order.

14. APPLICABILITY OF ASSURANCE TO RESPONDENTS
AND THEIR SUCCESSORS

141 Respondents agree that the duties, responsibilities, burdens and obligations undertaken
in connection with this Assurance shal gpply to them, each of their officers, directors, managers, agents,
assigns, representatives, employees, partners, subsidiaries, joint venturers, persons or other entitiesit
controls, manages or operates, its successors and assigns, and to other persons or entities acting directly
or indirectly onitsor their behaf.

15. NOTIFICATION TO STATE

15.1  Any notices required to be sent to the State or the Respondents by this Assurance shdl
be sent by United States mail, certified mail return receipt requested or other nationally recognized
courier sarvice that provides for tracking services and identification of the person signing for the

document. The documents shdl be sent to the following addresses:

For the State: Franklin, Tennessee 37067 tel: 615
fax: 615-790-7123
Carolyn U. Smith Assgtant Attorney Generd Office of the Attorney Generd

Consumer Protection Divison
425 Fifth Avenue North, 2™ Floor
Nashville, Tennessee 37243

tel: (615) 532-1978

For the Respondents:

Nancy Resener Alder
Attorney at Law
4281 S. Carothers Road
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15.2  For five (5) years following execution of this Assurance, Respondents shdl notify the
Office of the Attorney Generd, in writing, at least thirty (30) days prior to the effective dete of any
proposed changes in its corporate structure, such as dissolution, assgnment, or sde resulting in the
emergence of asuccessor corporation or firm, the creation or dissolution or subsidiaries, or any other
changes in Respondents status that may effect compliance with obligations arisng out of this Assurance.

16. COURT COSTS

16.1 All cogts associated with the filing and didtribution of this Assurance and any other
incidental cogts or expenses incurred thereby shall be borne by Respondents. No costs shall be taxed
againgt the State as provided by Tenn. Code Ann. 8 47-18-116. Further, no discretionary costs shdll
be taxed to the State.

FOR THE STATE OF TENNESSEE:

PAUL G. SUMMERS
Attorney Genera & Reporter
B.P.R. No. 6285

CAROLYN UNDERWOOD SMITH
Assgant Attorney Generd

B.P.R. No. 17166

Tennessee Attorney Generd's Office
Consumer Protection Divison

425 - 5th Avenue North, 2nd floor
Nashville, Tennessee 37243-0491
(615) 532-1978
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Approved by:

DAVID A. MCCOLLUM
DIRECTOR

Divison of Consumer Affairs

of The Department of
Commerce and Insurance

500 James Robertson Parkway
5th Foor, Davy Crockett Tower
Nashville, TN 37243-0600
(615) 741-4737
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FOR RESPONDENTS:

JAMES PEACH

President

United States Pearl Company and American Shell Company
Federa Taxpayer |d Number:
Address:

Telephone:

NANCY RESENER ALDER
Attorney for Respondents
B.P.R. No. 01111

4281 S. Carothers Road
Franklin, Tennessee 37067
tel: 615-591-9782

fax: 615-790-7123

35142
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